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The case of Morris v. City of Newark, decided by the Supreme 
court of this state on March 5, and which appears on another page of 
the Journal, shows how difficult it is to get the Supreme court to pass 
upon the validity of bills signed by the Governor after the final adjourn- 
ment of the legislature. The matter has often been discussed in this 
Journal, and the tendency of the opinions of some of the best lawyers of 
the state is against the validity of laws so approved. We hope the time 
is not distant when a distinct issue may be made upon the question in 
such a manner that the Supreme court will be obliged to pass upon it, 
and subsequently the Errors and Appeals, so that there will remain no 
open question in the matter. It is true that such a decision might unset- 
tle a large number of laws now acted upon as if they were constitutional 
and binding, but the fact is, nevertheless, that until there is a conclusive 
decision there will be uncertainty on the part of the Bar on the subject 
at issue. The propriety of having Legislative bills acted upon by the 
Governor when the Legislature is in session, so that such as he shall veto 
shall be openly vetoed,and then redecided upon by the law-making power, 
ought to be evident to everybody. Otherwise the real law-making power 
is in the hands of the Executive alone. It is true that, in most cases, it 
is then in safe hands, but, after all, the Executive is not the law-making 
power of the state, and should follow out his views only along constitu- 
tional lines. 


One of the important acts passed by a recent legislature and ap- 
proved by the Governor, and which goes into effect July 1, is that which 
prohibits persons from carrying on business under the designation “& 
Company,” unless there is a sworn statement filed in the office of the 
county clerk, stating the nature of the business carried on, and the full 
names and residences of all persons who are members of said partner- 
ship. The idea of the law is to furnish a clew to the public of who is 
liable as partners in the concern. In some cases the matter is going to 
work an injustice, since a large number of firms in this state are very old, 
and the title of “A. B. & Company,” for example, is retained, because it 
has value, although there may not exist in the firm any A. B. or other 
members of the company. Sometimes it happens that a company, estab- 
lished half a century ago, has a name still valuable for carrying on the 
business of its successors. However, upon principle, and as a matter of 
business policy, it is right for creditors to know whom they are trusting. 
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The result will be in many cases that the company name will be changed 
to agree with the facts. Persons have thirty days after July 1 in which to 
comply with the law. The act is known as Chapter 240, Laws of 1906. 

The successor to the late Mr. Justice Dixon is Judge Thomas W. 
Trenchard, of the Cumberland Court of Common Pleas. The appoint- 
ment appears to be generally satisfactory, because Judge Trenchard has 
performed admirable service in the Cumberland court, and his opinions 
have been looked up to as good law, expressed in clear and pointed lan- 
guage. The new Justice was born in 1868, and is, therefore, nearly forty- 
three years of age. The family is of English descent. Justice Trenchard 
studied law in the office of Potter & Nixon, of Bridgeton, and was admit- 
ted to the Bar as an attorney at the November term, 1886, and as coun- 
selor at the February term, 1893. He was City Solicitor of Bridgeton 
for a number of years, and a member of the House of Assembly in 1889. 
He was appointed to the Cumberland Pleas in April, 1899, by Governor 
Voorhees. He was one of the organizers of the Cumberland County Bar 
Association, and he served as its president. He has always been a Repub- 
lican. In 1896 he was chosen one of the Presidential Electors, and repre- 
sented his constituents by casting his ballot for McKinley and Hobart. 
He was also solicitor for the Board of Health of Bridgeton for many 
years, and is a member of the Society of the Sons of the Revolution. In 
November, 1892, Mr. Trenchard married Miss Harriet A. Manning, a 
daughter of the Rev. Dr. Joseph K. Manning, of Trenton. The new Jus- 
tice took the oath of office at the opening of the June term of the 
Supreme court, and was assigned to the Circuit over which Mr. Justice 
Swayze has presided, known as the First District, which embraces the 
counties of Cape May, Cumberland, Salem and Atlantic. It was stated 
that, before the tender was made to Judge Trenchard, the Governor, 
under the advice of the Chancellor of the state and others, had made an 
offer of the position to Mr. Frank Bergen, the general counsel of the 
Public Service Corporation of Newark. Mr. Bergen has admirable tim- 
ber for the making of a judge, but declined the tender, presumably on 
account of the large income he receives as counsel to the corporation 
named; although it is further stated that he was averse to taking up the 
severe and engrossing duties of the court. We believe the new appointee 
will soon suit himself to the conditions of his promotion. 


Lawyers are not supposed to take any great amount of interest in 
any campaign to simplify English spelling, but there are reasons why 
they ought to do so, one of which is that they must write the English 
language constantly and are well acquainted with the fact that a large 
number of unnecessary letters are used to speli even the commonest of 
words. We look upon the proposed “Simplified-Spelling Board,” as it is 
called, recently inaugurated by the munificence of Mr. Carnegie, as 
something which should have the attention and interest of every man 
who writes English. The reform is a necessary one, although hedged 
about with innumerable difficulties. Mr. Carnegie has proposed that the 
30ard spoken of shall be composed of thirty members, and he has 
pledged to support it with an income which will enable it to continue its 
work until the reforms desired are brought about, or until it is made evi- 
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dent that the English-speaking world will not accept the reforms sug- 
gested. Foreigners comprehend better than we do the difficulties of 
spelling and of pronouncing the English language. It is a fact that our 
spelling is of such an irregular sort, so far as the rules for it are con- 
cerned, that, if it is to be a world-language, there is need of a large num- 
ber of changes in the direction of simplicity. It is a matter which time 
will rectify, providing the publishers and printers of newspapers take hold 
of it in earnest. This we are hoping they will do, notwithstanding the 
fact that many of the changes proposed by some of the leading support- 
ers of the movement are not such as to commend themselves at the out- 
set to the majority of authors and writers. 


At the meeting of the State Bar Association at Atlantic City on 
June 16, a discussion took place upon the plan proposed by the commis- 
sion appointed under an act of the Legislature of 1905 for the reorganiza- 
tion of the state judiciary. The commission consists of ex-Governors 
Griggs and Murphy, ex-Justice Van Syckel, Mr. Charles L. Corbin and 
Mr. John R. Hardin. This commission has reported in favor of a system 
of county courts and county judges, the latter having all the powers of 
the present circuit judges; the office of circuit judge to be abolished and 
all appeals to be direct to the court of last resort. The Supreme court, 
under the proposed plan, to consist of three divisions: (1) the Appellate, 
consisting of the chief justice and four associates, being an independent 
Court of Appeals; (2) the Chancery, consisting of the Chancellor and six 
associates, and (3) the Law, consisting of the president judge and six 
associates. Any case started in one of the last two divisions may be trans- 
ferred to the other without prejudice. (See 29, N. J. L. J., p 186). Mr. 
John J. Crandall attacked the proposed plan vigorously and, by a vote 
of 22 to 17 (a very small vote considering that the State Bar Association 
consists of several hundred members) it was laid over for further consid- 
eration at a special meeting in September. We give herewith a synopsis 
of the argument of Mr. Crandall as we find it in the statement of a cor- 
respondent: Mr. Crandall, in his argument and in a pamphlet, protests 
against the system recommended, advocates a county court of unlimited 
jurisdiction and one supreme court of review, to which appeals from the 
county courts should be carried. He ridiculed the suggestions of the 
commission in a characteristic and sensational speech. He declared the 
commission was attempting to perpetuate in New Jersey a separate law 
and equity system of courts that England, after a century of its misfit 
appliance, is doing its best to get rid of now. New Jersey and Delaware 
are the only states of the Union that now adhere to this principle, he said. 
“You needn't try to think,” he expostulated, “that the people do not 
know what you do here. They have their eyes open, and you can’t carry 
this amendment at an election any sooner than the one defeated at the 
polls four years ago. This amendment is the most important thing before 
the people to-day. Taxation fades into insignificance beside justice, and 
this amendment robs the poor man of justice. We have too many 
judges of law. Give us judges of equity, who will administer equity. 
Under our present system the poor man is robbed of his rights by a 
judicial continuance. In three-fourths of the cases tried and decided 
now, a corporation is liable to hold the club of ‘appealed suit’ over the 
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assessment of damages granted a plaintiff until the latter is driven to for- 
sake his case. And under this system it costs more to administer jus- 
tice in New Jersey than it does in Massachusetts, and twenty per cent. 
more than it does in Ohio, where two cities alone do more judicial busi- 
ness than our whole state. When you lawyers become subservient and 
take to bootlicking it is time for the public to bare its arm. I appeal to 
you today as the representative of the people, who demand justice and 
will have it. If you adopt this commission’s report [’ll promise you the 
warmest time a New Jersey Legislature has ever seen when it comes up 
for consideration. I'll be there; every young lawyer of the state, and 
they all agree with me, and the people will be there. If you want to try 
conclusions commence now.” 


MEMORIAL ADDRESS UPON THE LATE MR. JUSTICE DIXON. 


The following address was delivered on June 19, in behalf of the 
Court of Errors and Appeals, by Hon. Charles G. Garrison, in response 
to the report of the Committee of the Bar: 

“The death of Justice Jonothan Dixon, which occurred on the 21st 
day of May last, came as a shock to the Bar and laity of this state; to 
the members of this Court it came as a crushing blow. 

“The place held by Justice Dixon in the estimation of his associates 
upon the Bench was so unique that if its expression runs naturally to 
superlatives it is because those qualities that some men possess to a 
greater degree than other men he possessed in the superlative degree. 

“Intellectually his acumen was our wonder and our reliance. To 
grasp a legal controversy in its entirety, to reduce it to its simplest ele- 
ments, to assign these to their ruling principles, were with him simul- 
taneous, and, as it often seemed to us, instantaneous mental processes. 
This conjunction of the power to think quickly with the power to think 
correctly, faculties unlike and rarely found in combination, constituted 
a most marked characteristic of a most striking intellectual personality. 
Though each contributed, the permanent value of this characteristic lay 
not in the celerity of its processes, but in their logical precision; for Jus- 
tice Dixon was essentially a logician, by nature and by training; to just 
what extent training perfected this faculty we may not know, but nature 
alone was responsible for its quickness. 

‘That the conscious possession of a faculty that led to well defined 
conclusions while the views of others were yet in their nebulous stage 
should inspire its possessor with confidence and impart to these conclu- 
sions themselves an element of certitude is not to be wondered at; 
whether or not this be the true explanation, the fact is that Justice Dixon 
notably possessed this assuredness in the correctness of his conclusions; 
an assurance that was amply justified in the main and that would have 
been wholly so if the most flawless logic were not at the mercy of its 
premises. That this assuredness was free from any trace of intolerance is 
best shown by Justice Dixon’s attitude toward those who differed from 
him, which was one of mingled courtesy toward them, indifference 
toward himself and zeal only for the right as he saw it. 

“Another phase of this same mental trait was the promptness of 
decision that marked Judge Dixon’s administration of his office at every 











MEMORIAL ADDRESS UPON THE LATE MR JUSTICE DIXON. 197 


turn. He was essentially a decider, not a mere debater, or, to be more 
explicit, where others employed debate in arriving at their decisions he 
employed it only in defending his. Still another phase of this same trait 
was his constant habit of looking to principles for the ground of his 
decisions rather than to the mere parallelisms of case law, thus making 
as far as might be each exposition of the law a direct illustration of its 
philosophy. 

“There was one phase of Judge Dixon’s mental activity that was dis- 
played to his colleagues alone and to them only in the penetralia of the 
conference room, and that was his infinite suggestiveness. It was on 
these occasions that this quality literally shone forth, illuminating 
obscurities, dispelling doubts, making rough places smooth and pointing 
the way to sound conclusions. The chief value of these contributions was 
not in their conclusive character, for very often he himself set no such 
value upon them; it was in their originality, their helpfulness, their 
stimulating influence, and the more critical discussions they invariably 
provoked. So that until Justice Dixon had spoken it was felt that the 
last word had not been heard; and now in a sense that is all too true— 
the last word has been heard. 

“Of Justice Dixon’s legal learning, his opinions extending through 
seventy-seven volumes of our Law and Equity reports are the permanént 
index and summary. Through these illustrations of the law and still 
more by the part he took in the councils of her highest courts, Justice 
Dixon has exerted a marked influence upon the jurisprudence of his 
adopted state—an influence to be measured in part by its endurance in 
the future and in part by our present recognition of its loss. 

“The literary style of Justice Dixon's opinions is simple, direct, and 
above all else clear. Brevity in expression, precision in statement, free- 
dom from involution and a keen sense of the exact meanings of words are 
its chief characteristics. By an anomoly almost peculiar to himself Jus- 
tice Dixon’s off-hand statements, whether of a principle of law or of a 
series of facts, possessed the qualities of conciseness and precision to an 
even greater degree than did his written opinions. No one who has ever 
heard these impromptu utterances could fail to regard them as models of 
clarity of thought and beauty of diction. His eloquence on public occa- 
sions was of a commanding character, not only because of the lofty 
thoughts he expressed, but also because of the noble words in which at 
such times he could clothe his thoughts. Much more that might be said 
here concerning Judge Dixon's intellectual gifts has already been said 
by Mr. Justice Reed in the beautiful tribute delivered by him before the 
Hudson County Bar, which I have been privileged to read. 

“The name with which Justice Dixon's is most frequently coupled, 
by way of comparison, is that of Chief Justice Beasley, by whose side he 
served in this court for so many years. To my mind they admit of con- 
trast only—a contrast suggesting that between Richard and the Saladin, 
between the battle axe and the Damascus blade. 

-“TIn the domain of judicial ethics the matter paramount in Justice 
Dixon’s administration of his office, whether as trial court or appellate 
judge, was that whosoever or whatsoever was right in the eye of the law 
should prevail; not that he placed law before right, but because in admin- 
istering the law they were to him one and the same thing. The notion 
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that the rights of a litigant should in any sort be measured by his necessi- 
ties or his improvidence was as repellant to him as that they should be 
measured by his wealth or his importance. Against the temptation to 
disintegrate a principle of law whenever its application bore hard he 
steeled himself. To him these principles were institutions maintained for 
the common weal (like those great dikes that hold back the waters of 
Holland); to weaken them for charity’s sake was to complete the simile, 
like taking the granite of these sea walls for the temporary housing of 
the poor. That an impartial adherence to this article of his faith imparted 
an air of austerity to some of his judgments need not be denied; that he 
suffered the loss of confidence or esteem thereby is conspicuously dis- 
proved by the splendid ovation that greeted him when but a short time 
before his death he arose at the dinner to Mr. Parker to address an 
audience composed largely of the Bar that practised before him. 

“In that middle ground between mind and morals, where the will is 
trained and habits are formed, Justice Dixon exhibited a loyalty to duty 
that amounted literally to a life’s devotion. Here also he displayed a cul- 
tivated capacity for work that made his assumption of any task an assur- 
ance of its immediate performance. This was borne home to us with sor- 
rowiul emphasis when after his death there was distributed to the mem- 
bers of the court copies of an opinion, the preparation of which had been 
assigned to him only two days before he was taken ill and which during 
the early days of his illness had been re-assigned to another judge, in 
order that Justice Dixon might be relieved of all anxiety touching its 
preparation. How far this assiduity was responsible for that condition 
under which his vital powers so suddenly gave way we may only sadly 
surmise. 

“The social and affectional side of the character of our late associate 
has, perhaps, no place, certainly no prominent place, in this memorial, 
which would, nevertheless, be sadly lacking if it failed to call again to mind 
the joyous nature, the overflowing humor, the quick repartee, the brill- 
iant epigram, the kind heart, the willing ear, the helpful word and the 
wise counsel of our friend and brother, of whom all that now remains to 
us is a memory and a hope—a realization of the sense in which, in the 
language of Holy Writ, he ‘being dead, yet speaketh.’ ” 


THE GREATEST OF DIVORCE DECISIONS. 


The most important divorce decision ever rendered in this country 
has just been handed down by the Supreme Court of the United States 
in the case of Haddock v. Haddock, Adv. S. U.S. 1906, p. 525. It settles 
a long disputed question of the validity in other jurisdictions of a divorce 
obtained against a non-resident without personal service or appearance. 
The decisions of the state courts on this point have been in utter confu- 
sion. In some states such divorces have been declared valid everywhere. 
In others, as in New York, they were held void for lack of jurisdiction. 
Some of the courts met this jurisdictional objection by saying that the 
marriage status was a res and the divorce suit a proceeding in rem, in 
which personal service on the defendant was not necessary to jurisdiction. 
The result has been that in a great number of instances the status of a 
person who has obtained a divorce of this kind and then married again, is 
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in some states, that of a person lawfully divorced and lawfully remarried, 
but, in other states, that of a bigamist, whose divorce was a fraud and 
whose second marriage is a crime. The complications and perplexities 
thus arising extended not only to the parties to the divorce, but to their 
children, and to the children of later marriages which they might con- 
tract. Such has been the chaos existing in the law of this most sacred of 
human relations. 

For the first time the court of final authority has now passed upon 
the fundamental question whether or not a divorce obtained against a 
non-resident, who was not personally served and did not appear, is 
entitled to be held valid outside the state. In each of the previous cases 
which have come before that court in which the question was presented, 
the court has found some way of deciding the case without directly dis- 
posing of this vexed and perplexing question. But in its present decision 
the court clearly adopts the New York rule, which has hitherto been 
repudiated in many states. While the decision is made by a bare major- 
ity of one, it definitely settles the law for all jurisdictions in this country, 
both state and Federal, to this extent, namely, that the full-faith-and- 
credit clause of the Federal Constitution does not give such a divorce any 
validity to determine the status of the parties outside the state in which 
it was rendered. On the other hand, the courts of other states are still at 
liberty, under the Constitution, to give to such a divorce full force and 
effect if they choose. The decision goes no farther than to relieve them 
from any constitutional obligation to treat it as valid. 

What the effect of such a divorce is in the state where it is rendered, 
if the court had no jurisdiction to render a decree that would be valid 
outside the state, is a question that may still be contested, though the 
majority of the court in the present case, while denying its binding effect 
outside the state, assumes that it is valid within the state where it was 
rendered. Nevertheless, on that point the expression of the court cannot 
have the full force of a decision, as the point was not at issue in the case. 
Just how a court can have jurisdiction to render a decree valid within the 
state, and not have jurisdiction to make a decree that will be valid 
outside the state, is not easily understood. The majority opinion, 
while repudiating the theory that the marriage status is a res, neverthe- 
less, seems to concede that the court of the state has jurisdiction to deter- 
mine the status of its own citizen. This seems very much like stating the 
res theory in different words. The dissenting judges find it impossible to 
see how the decree can be conclusive in one state without being conclu- 
sive in all the states, and the very able opinion of Mr. Justice White does 
not make this point clear. But whatever is said on this question must be 
deemed to be conceded only for the purposes of this case, and cannot be, 
in the strict sense, binding when, if ever, that question is expressly pre- 
sented to the court for decision. 

The anomalies, perplexities, and inextricable tangles of family rela- 
tions as affected by divorces against non-residents without personal 
service may be to some extent lessened by this decision, but it is impos- 
sible to say how far this will be the result. The “divorce industry” of cer- 
tain states, which, by lax laws, have invited divorce business from other 
states will probably languish, and no doubt the number of these discred- 
ited divorces will be much reduced. But it is still possible for states that 
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wish to do so to provide for divorce decrees of this kind, and, at least so 
far as the present decision goes, give them full validity in the jurisdiction 
where they are rendered. It is also possible for other states, if they wish, 
to recognize them as valid; and it is by no means improbable that decrees 
of this kind will still be rendered in many states, and upheld by exercise 
of comity in many other states. It will still be true that a divorce may be 
valid in some states and void in others; that persons lawfully married in 
one state are held to be living in unlawful relations in other states; that 
children legitimate in one state are illegitimate in others. This unfor- 
tunate and disgraceful condition of affairs is not cured, but only lessened 
in extent, by the present decision. There is one remedy that would be 
effective, and that is for the court of last resort to decide, as the logic of 
the matter seems to require, that a decree which, for lack of jurisdiction, 
is not valid in other states, is not valid in the state where it is rendered. 
To hold this would no doubt require the court to overrule its decision in 
Maynard vy. Hill, 125 U. S. 190, 31 L. ed. 654, 8 Sup. Ct. Rep. 725, where 
a legislative divorce was upheld as against a non-resident. But, if a decree 
of divorce is within the constitutional guaranty of due process of law, 
and it certainly must be, so far, at least, as it determines property rights, 
the necessity of jurisdiction in order to make it valid, even within the 
state where it was rendered, seems to be established by the Constitution 
and by the reasoning of Pennoyer v. Neff, 95 U. S. 714, 24 L. ed. 565. 
This conclusion may be avoided by assuming that a marriage may be 
dissolved as to one party, and not as to the other; but that is a conclu- 


sion to which the mind does not easily assent.— Case and Comment. 


THE ETHICS OF THE PRACTICE. 


The lawyer must have a knowledge of human nature; he must 
know his man; he must know the farmer, the laborer, the preacher, 
the doctor, the merchant and the judges before whom he practices. 
He must be able to avoid being deceived by the artful trickster; must 
meet with frankness the honest client; must recognize the qualities of 
those in his own profession practicing with him; and, above all, must 
remember to learn the greater ability of the judge who has the last 
guess. 

Il remember defending a congregation of men, women and children 
where the plaintiff was an elder in the church, a stern, determined old 
man through whose means the church building had been erected and 
who was seeking to control the building to the exclusion of most of 
the members of the church. It was a study to find out the feeling 
of that congregation from the oldest man to the youngest child. And 
I learned how easily the sensibilities of their Christian life could be 
marred; how the peaceful elements of church society and the even, quiet 
tone in their church work could be deranged and practically destroyed 
by the harshness and unjust vigor of this crabbed old man. The suc- 
cess of that case was largely the result of educating a jury into the 
feelings and sensibilities of that congregition and showing how the 
contended feelings of devotion and the Sunday School’s peaceful rivalries 
and Christian emotions were disturbed by that arbitrary old man. After 
the verdict of the jury the plaintiff felt a good deal like the Southern 
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people did after the war. He felt that he had made a good fight, but 
that he was half pleased with his defeat. 

The rules that I would recommend to the members of the Bar in 
pursuing the ethics of their profession are, first and foremost, to have 
courage. Without courage no lawyer can succeed. 

Emerson says of scholars: “In self trust all the virtues are com- 
prehended. Free should the scholar be, free and brave. * * * * 
Fear always springs from ignorance. It is a shame to him if his tran- 
quility amid dangerous times arise from the presumption, that like 
children and women his is a protected class; or if he seek a temporary 
peace by the diversion of his thoughts from politics or vexed questions, 
holding his head, like an ostrich, in the flowering bushes; peeping into 
microscopes and tuning rhymes, as a boy whistles to keep his courage 
up. Sois the danger a danger still; so is the fear worse. Man-like let 
him turn and face it. Let him look into its eye and search its nature, 
inspect its origin; see the whelping of the lion, which lies no great 
way back, he will then find in himself a perfect comprehension of its 
nature and extent; he will have made his hands meet, on the other side, 
and can henceforth defy it, and pass on superior. The world is his who 
can see through its pretensions.” This language of this eminent philo- 
sopher applies with peculiar force to the lawyer. 

This courage is not the courage of the prizefighter nor of the bully, 
but is the courage that will tackle every problem or question presented; 
investigate it, find out the whys and the wherefores, the ins and outs, 
the pleasing features as well as those that are disagreeable and then 
stand by your guns. Cowardice is usually the result of ignorance, 
as Emerson says. 

The lawyer who is armed with the facts with all their bearings and 
who is capable of applying the law to the satisfaction of his judgment, 
is thrice armed and armed with a weapon that his adversary will fear. 

“ Our doubts are traitors and make us lose 
The good we oft might win, by fearing to attempt.” 

The great trouble with too many of our profession 1s that they are 
indolent and indifferent in their investigation, not only as to the facts, 
but as to the law. Many of them like to lean on older or more capable 
lawyers. Many like to succeed through the flattery of the judge or 
suavity, which is better expressed by the term blarneying, or by elo- 
quence. But where one succeeds through such methods hundreds fail. 
For true success at the Bar can only be attained by satisfactory knowl- 
edge of the facts and the law. 

[t does not matter that the court may take a different view of the 
law. Nor does it matter that the jury may decide the facts against 
you in many instances. The greater lawver still pursues the same 
method. 

The lawyer, too, should always remember that there is little dif- 
ference between men, whether black or white, rich or poor, Christian 
or heathen; that they each and all are endowed with that spark of 
divinity which we call mind. There is little difference in this world 
among men; little difference between the heathen and the Christian. 
Many of the errors our fathers fell into in that respect are fading away. 
It is well illustrated by the simple story that was told by a bishop of 
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the Greek Church at the Congress of Religions at the World’s Fair in 
Chicago in 1893. 

The story was that a peasant of Russia who lived years ago, one 
day took a journey. With a bag on his shoulder he started off and walked 
through Germany, France and part of Italy and through Austria with- 
out knowing a word of any other language but his own. When he came 
back from his long travels his landlord, the civilized man, asked him 
how it was possible that he could make himself understood in foreign 
countries among foreign people, and the peasant, the uncivilized, replied 
in a most genuine way: ‘‘Well, why shouldn’t they understand me; are 
they not human beings like myself? Are they not all men?” 

You will find kindred sentiments, ambitions, sympathies, emotions 
and the many other qualities of mind and heart in the minds of other 
men that you possess yourself. And this, too, whether they are 
learned or unlearned, poor or rich, black or white. 

Most men desire to be honest. Juries and judges desire to arrive 
at correct conclusions and do justice between litigants, but the prac- 
titioner soon learns that public sentiment may control the mind and 
warp the judgment. 

He will also learn that some men have minds that are constantly 
alert for any indications of hate or prejudice. Some men cannot control 
their emotions and are full of sentiment. Some are harsh and unbend- 
ing and believe in justice with a big J. Some are easily flattered, while 
a few will resent all efforts of the pleader to arouse emotion or sentiment. 
And it is dangerous sometimes, although the facts may justify, to make 
an appeal of this kind. Yet almost all men hate injustice and have a 
sincere desire to rectify wrongs. 

Another rule concerning lawyers which I think important is that 
he sould always be a gentleman. This word implies so much that, 
perhaps, this rule should be better defined. What I mean by gentleman is 
that he should always treat with consideration every person with whom 
he comes in contact. He should avoid anger and resentment; should have 
that considerate feeling for others that he desires for himself. A smile 
or a kind word costs us nothing, but they do more than this. They 
create in the giver a generous, sympathetic feeling, and it is peculiar 
that the greater the man the more kindly he is. Kindness and good 
feeling go as a rule with cultivated minds and they aid in building char- 
acter, which is above all things, the most important element in the 
lawyer. 

Reputation is important and it has been well said that a young 
man who can honestly say that he does not care what people think of 
him is not far from ruin. Still, character is better than reputation and 
character gives reputation as a rule. 

It is not my purpose to dwell at any length upon what character 
is, for it is a subject within itself. But character can never be attained 
without self-denial nor without study of self. A man of character always 
studies to appreciate the relations that exist between himself and others, 
and character to a lawyer gives confidence; it brings clients; it aids in 
influencing the jury and court. In fact, it is indispensable to a success- 
ful lawyer. 


“And signs of nobleness, ‘ike stars 
Shall shine on all deservers.” 
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sesides this, true eloquence is an important branch in the ethics 
of a lawyer’s practice. This eloquence, however, is not of the kind that 
comes from well-rounded sentences or volubility of words. The more 
simple the words used the better. Eloquence comes from a knowledge 
of the subject. Without it, no one can be eloquent. It also comes from 
an honest and sincere belief in the righteousness of the cause. 

Chauncey Depew tells of an occurrence that took place in England 
during the Rebellion. The English people were very much inclined 
to favor the Confederacy and hoped that the North would be defeated. 
Beecher went to England for the purpose of educating the English peo- 
ple on the subject. He went to Manchester, the greatest cotton consum- 
ing point, perhaps, in the world, and where the workmen in the factories 
there believed that if the North was successful that their supply of cotton 
would fail, and when he began to speak before an immense audience 
largely composed of workmen, it was almost impossible for the police and 
his friends to prevent him from being mobbed. But he had a mission, he 
was sincere about it, and he wanted to tell them. Finally they consented 
that he might talk a half hour and that they would net molest him. Dur- 
ing that half hour he gave them a history of the English people in Eng- 
land and America; of their stuggles for liberty; of their common lan- 
guage and purposes, and that they were of one blood. He talked to 
a silent audience for a half hour. He was occasionally applauded during 
the second half hour. During the second hour of his great speech he 
had that immense audience shouting. When he was through they ex- 
pressed their approval by taking the eloquent preacher on their shoul- 
ders and carrying him to the hotel. 

This illustrates not only the force and effect of true eloquence, but 
it is this sort of eloquence that the lawyer should study. Simple lan- 
guage, sincerity of purpose, and a knowledge of the subject. 

Our phrenologists tell us that some men have more “language” 
than others. That is, that they have freer speech, better command of 
words, and yet most any one can tell what he knows, and the more 
familiar he is with the subject, the more easily he can tell it. We fre- 
quently hear men in an audience say: “Why, I have known all those 
things, but somehow I could not tell it.” Such an expression, however, 
is a confession of ignorance and also a compliment to the speaker. For 
there is nothing new under the sun, and man’s knowledge of a subject is 
simply his learning what always existed. 

Facts of themselves are very simple, but their discovery requires 
labor and application. The reason we love to read the great masters of 
literature is because they have obtained a knowledge of things that were 
not known before. 

Bobbie Burns saw beauty where beauty had not been seen before, 
He could make the sluggish brook with ragged banks a thing of beauty. 
Byron teaches us the passions of the human soul. Shakespeare gives 
us the elements of character in men and women. One of our own poets 
has made the Marmaton a classic stream. And so we might enumerate 
others. But all of their discoveries existed before these masters lived. 

It may be appropriate here to say that a lawyer should not confine 
his studies to the law. There is no greater pleasure to the cultivated 
mind than to spend an hour or more with one of the greatest discoverers 
of truth. 
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A good library well used will give to the lawyer an insight into 
every emotion of men and women. And as his business is applied to the 
multitudinous and multifarious phases of human conduct a study of these 
great masters is very important. 

We sometimes see an old lawyer who rarely takes down a book 
from the shelves like Ben Hur or Adam Bede, in which human character 
and passions, ambitions and purposes are so correctly shown. Such @ 
lawyer, as a rule, by his constant and continuous application to the study 
of the law gradually impairs many of the qualities of his mind and heart. 
He becomes a one-sided man; a man with but one mental quality well 
developed; without passions or sympathies or emotions; without senti- 
ment. 

We should remember that each species of animal lives generally 
upon one class of food and has one predominating instinct, while man 
searches the earth for some new edible, and has a corresponding diver- 
sity of physical and mental qualities. So that we should remember as 
lawyers that, while our study and our business is the law, yet to properly 
understand and practice it, and especially to live up to its ethics, we 
should not neglect the reading of books on other subjects. 

It is also well for a lawyer to keep in touch with current events. He 
should read the newspapers. He should not confine his interest to 
events that transpire in his county nor his state, nor the nation. I[t is 
well always to know what is going on in the world among the struggling 
masses of all kinds of people on the globe. 

All lawyers who practice in America are more or less moulders of 
public opinion, and exercise a strong influence, the boundaries of which 
includes all of their acquaintances. 


“* For just experience tells, in every soil 
That those that think, must govern those that toil.’ 


A lawyer’s practice naturally causes him to apply all facts and prin- 
ciples to human needs; to better mankind; to make better government; 
to make better society. It is not he who knows the most facts who has 
the greatest influence, but the lawyer who has the ability to impress such 
facts as he knows upon the community in which he resides, is the most 
influential and does the most good. 

Prof. Swing in one of his sermons in the Academy of Music of Chi- 
cago, said that the German professor who never got beyond his garden 
knew a thousand facts to Daniel Webster’s one, but that the great Ex- 
pounder of the Constitution impressed a few facts upon the entire people 
of America for all time, while the professor was without any perceptible 
influence upon mankind. He dug out the facts, but others who could 
impress them upon men’s minds used them. 

As Daniel Webster has put it: “every man, therefore, must educate 
himself. His books and teachers are but helps; the work is his. A man 
is not educated until he has the ability to summon, in an emergency, 
all his mental powers in vigorous exercise to effect its proposed object. 
It is not the man who has seen most or read most who can do this; such 
a one is in danger of being borne down like a beast of burden, by an 
overloaded mass of other men’s thoughts. Nor is it the man who can 
boast of native vigor and capacity. The greatest of all warriors in the 
sieges of Troy had not the pre-eminence, because nature had given 
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strength, and he carried the largest bow, but because self discipline 
had taught him how to bend it.” 

The basis of our law is custom. It comes from the common people; it 
comes from those who usually make our juries; it has cost many bloody 
conflicts and thousands of lives. It is the growth of centuries. It had 
its birth in each community. Society was its mother. It came from a 
people, too, who had within themselves an inherent love of liberty; of 
justice and of right. The common law of America is the most perfect 
code of law in existence. 

Injustice rarely results from the law itself; it comes from its prac- 
tice, and from the administration of the rules of law. Also, frequently 
from the technical construction of statutes. There is no code more lib- 
eral than the Kansas code. It was adopted by Kansans in the early his- 
tory of the State, who believed in the substance rather than the shadow; 
who believed that the results of their lawsuits should be decided from 
the facts in the case; that no faulty pleading or careless lawyer or tech- 
nical judge should obstruct the course of justice. 

[t is lamentable that the courts have not more fully adopted the aim 
of the authors of this code. It was intended to do away with many 
of the technicalities in the common law practice, and the tendency of the 
courts is to go back and adhere with considerable strictness to the old 
rules of practice. This is not done purposely nor with a motive to do 
an injustice, but is more the result of reverence for the old methods of 
procedure. 

While the law came from the customs of the people, the practice 
came from the courts and Bar. And it may be that the rules of this old 
code of practice were adopted more for the benefits of the lawyers and 
courts than for the litigants. 

And this leads me to speak of the moral tone of the Bar, if I may 
use that term. In every county, in every State, and in the nation the 
Bar has a tone. That is, it is governed by unwritten principles and 
practices which give to the Bar a high or low tone. 

Some one has given this definition of a lawyer: “A lawyer is one 
who rescues your money from your enemy, and appropriates it to his 
own use.”’ 

While the great majority of lawyers are honest with themselves and 
with their clients, yet it is humiliating to confess that the definition thus 
given applies to some of the dishonorable members of our profession. 

It is more difficult to punish a lawyer for improper conduct than 
men of other professions. This is so because his punishment is usually 
and almost necessarily procured by some member of the Bar, and the 
lawyer shirks the responsibility. His punishment for improper practice 
and conduct depends largely upon the court. A court can give a proper 
tone to a Bar, if it desires to do so, by the exercise of judgment and 
tact. A word from a presiding judge to a lawyer practicing before him, 
with reference to any improper conduct, will generally have a very salu- 
tary effect, and much depends upon our judges, with reference to the 
honesty and integrity of the member of the Bar. 

In some courts, lawyers use no harsh words, and are courteous to 
their brethren, and respectful to the court on all occasions. From this 
high standard we can go down quite a considerable distance. For in 
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other courts the lawyers are frequently wrangling. The judge does not 
have control of the lawyers practicing in his court. 

Courtesy is a term little heeded. It is a struggle of the glib, the 
bully, the trickster, and the pettifogger. Of course, this is an extreme 
case. And in such case, and in such court, the judge rarely chides such 
practices. 

It ought not be said of either of us what Mrs. Boyser, the English 
farmer's wife, said of Mr. Craig, the head gardener at the Manor House. 
She thought him nice and well dressed, and was welcome to her plum 
pudding of a Sunday after church, but he was something of a prig. She 
said “she had nothing again him on’y, it was a pity he could’na be 
hatched o’er again an’ hatched different.” 

I am speaking here of Trial courts. I have never heard nor known 
of such things occurring in Appellate courts. Appellate courts give tone 
to the Bar that practices before them, and enforce an unwritten code of 
honor, that must exist and be practiced at all times. This can be said 
with much credit of these higher courts. 

Every lawyer also should have and deserve the confidence of the 
community. He should be worthy of the confidence of the weak and 
ignorant, as well as the business men. He should be approached with 
the same confidence that the penitent has when going to the confes- 
sional. He should safely invest and preserve the inheritances and insur- 
ance money received by inexperienced persons, whether male or female. 

He should also always regard himself as a member of the com- 
munity, and just as much responsible for the suppression of crime, and 
the enforcement of law, as any other good citizen, There is no merit 
in acquitting a thief, burglar, robber or murderer. And | doubt the 
propriety of a lawyer exerting himself in the defense of a defendant 
charged with a grave crime, if he knows his client to be guilty, and that 
he is of a criminal disposition. He should never forget the difference 
between a criminal who is an enemy of society and one who through the 
heat of passion or from other mitigating causes may be prosecuted for 
an offense. 

A lawyer should avoid anything that may reflect upon his character 
or his reputation. He should avoid “snitching.” No dollar of any 
other person should ever find lodgment in his pocket. He should so 
conduct himself that after he becomes old in practice, and the sere and 
yellow leaf of life appears, his reflections upon his past life can find a 
life well spent. So that he may see as he looks back no blur, no dis- 
creditable act, nothing that will cause him sorrow or regret. He should 
ever be alive to the interests of the community in which he resides. A 
fault of many leading and capable lawyers is in following a supposed 
public sentiment, sought to be created by the vehement clamor of the 
lawless. Wrong-doing always has advocates who hope to benefit them- 
selves by deceiving the people. And good men are often deceived and 
submit for a time, largely for want of courage and through timidity, 
shirking the responsibility and fearing to offend.—W. R. Biddle, in Ad- 
dress before Kansas State Bar Association. 
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ANDRECSIK v. THE NOW JERSEY TUBE COMPANY, 
(New Jersey Court of Errors and Appeals, June 18, 1906). 


Master and servant—Risks and 
injuries—Non-suit.—1. The plain- 
tiff complained to the superintend- 
ent at ten o’clock in the forenoon 
that the machine upon which he 
was working was out of order. 
The defect was obvious. The su- 
perintendent said: “You go right 
ahead with the work; we are over- 
loaded with work, and noon hour 
I will fix this for you.” The repair 
was not made at the noon hour. 
Nevertheless, the plaintiff resum- 
ed work upon the obviously defec- 
tive machine, and at three o'clock 
was injured by reason of the de- 
fect complained of. Held, that the 
promise to repair was definite and 
specific as to time of performance ; 
that there was no question for the 
jury; that the plaintiff was prop- 
erly non-suited, 

2. The servant assumes not only 
the ordinary risks incidental to em- 
ployment, but as well all risks aris- 
ing and becoming known to him 
during his service. The master, by 
promising to amend a defect com- 
plained of, as an inducement to the 
servant to continue, forthwith 
takes from the servant the risk, and 
thereafter, and during the period 
for repair, assumes it. Where the 
promise is general and indefinite 
the master’s undertaking runs for 
a reasonable time [approving 
Dowd v. Erie R. R. Co., 41 Vroom 


(70 N. J. L.), 451]. Where it is to 
repair at a fixed time, it runs until 
the termination of the time fixed. 

3. When the agreement to re- 
pair is general, i. e., inferential as 
to the time of its performance, if 
the master’s promise is not per- 
formed within a reasonable time 
for its fulfillment, and the servant 
continues to incur the danger in 
the employment, after the lapse of 
such reasonable time the servant 
assumes the risk of injuries occur- 
ring thereafter. In such case there 
may be a question, for the jury, of 
reasonable time.. 

4. When the agreement to re- 
pair is not indefinite, but specific, 
as to the time of its performance, 
if the promise is not performed 
within the time specified for its ful- 
fillment and the servant continues 
in the employment after a manifest 
breach of the master’s promise to 
repair, the assumption of risk by 
the master ceases, and the servant 
reassumes the risk of subsequent 
injuries therefrom. Where the 
time of performance is clearly fixed 
by the agreement of the parties, 
there is no question, for the jury, 
of a reasonable time for perform- 
ance. 

5. It does not follow that, when- 
ever it is proved that a promise to 
repair was made and acted upon, 
the case is prima facie for the jury. 


In tort. Upon error to the Supreme court. 
Mr. Samuel Kalisch, Jr., and Mr. Samuel Kalisch for the plaintiff in 


error. 


Messrs. Lindabury, Depue and Faulks for the defendant in error. 


The opinion of the court was delivered by 


DILL, J.: This action is brought to recover damages for personal 
injuries sustained by the plaintiff, while in the defendant’s employ, 
through the defendant’s alleged negligence. 

The plaintiff, a man twenty-eight years of age, had been employed 
in the defendant’s mill for about two years prior to the accident— 
eighteen months as helper, about two months as an assistant upon the 
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machine, and about three months prior to the injury in charge of the 
machine at which he was injured. When placed in charge of the 
machine he was instructed as to its workings. Prior to ten o’clock in the 
morning of November 11, 1903, the day upon which he was injured, the 
plaintiff discovered that the machine upon which he was working was 
out of order. He testified that this was very easy to see. About ten 
o’clock he complained of this to the superintendent, who replied: “You 
go right ahead with the work; we are overloaded with work, and noon 
hour I will fix this for you.” 

What a third party understood the superintendent to say is not 
material to this decision. The foregoing is what the plaintiff asserts the 
superintendent promised him, and was the agreement to repair upon 
which the plaintiff relied in resuming work. 

The plaintiff continued to work on the machine until the noon hour, 
quitting at twelve o’clock without injury. He ate his lunch near the 
machine, in sight of it, and was in and about the place during the noon 
hour. During the noon hour, from twelve to one o’clock, the machine 
was not repaired, and this was apparent to the plaintiff. The defective 
condition of the machine when the plaintiff resumed work was obvious. 
At one o’clock the plaintiff resumed work and continued until three 
o'clock, when he was injured by the defective machine. 

No evidence was offered in behalf of the defense. 

The Chief Justice, who tried the case below, non-suited the plain- 
tiff, and, holding the promise to be definite as to the time of perform- 
ance, laid down this rule: ‘Where the master says that he will repair 
the machine, or have it repaired at a specific time, the employee is 
entitled to continue to operate the defective machine at the master’s 
risk until that time has elapsed; but if, after that time, the master has 
not made good his word and made the repairs and the employee still 
continues to operate the machine, the risk shifts, and the employee 
assumes it, relieving the master.” 

The plaintiff in error seeks to review this ruling, and for that 
purpose this writ of error is prosecuted. 

We are of the opinion that the rule laid down by the Chief Justice 
was correct, and that the non-suit was proper. The questions of law 
decisive of the case at bar have not been heretofore passed upon by 
this court. The plaintiff was engaged in operating a machine which 
was obviously defective. He was aware of the danger incident to such 
defective condition. The servant, by accepting employment or volun- 
tarily continuing therein, with the knowledge or means of knowing 
the dangers involved, is deemed to have assumed the risk. This rule 
the plaintiff seeks to avoid by proof that he notified the master of the 
defect, and that the master, for the purpose of inducing the plaintiff 
to continue in his employment, promised to remedy it. 

The question presented is whether the servant was chargeable, in 
spite of the promise, with the assumption of the risk in question and as 
a conclusion of law. The decision must, in the first place, depend upon 
the character of the promise to repair. Was it express or inferential 
as to time of fulfillment? If inferential, there may have been a question 
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for the jury. If express, there was no question for the jury on that 
point. 

The words “noon hour” are definite terms: “Noon—midday, and, in 
exact use, twelve o’clock.” (Century Dictionary). “Hour—a parcicular 
time; a fixed or appointed time.” (Century Dictionary). “Noon” des- 
ignated the beginning of the period, i e., twelve oclock; “hour,” the du- 
ration of the period. It is clearly shown by the evidence that the term 
“noon hour” was in common use, and was well understood by both 
parties to mean from twelve o’clock noon to one o’clock p. m. 

The plaintiff says he quit work at twelve o’clock and went to work 
at one o’clock. Again, he was asked if he worked “before the noon 
hour’ on the day on which he was injured.” “Yes, sir,” he answered, 
“I started at seven and worked until twelve.’ The words “noon hour” 
are used by the plaintiff and his witnesses, and always as meaning from 
twelve o’clock noon to one o'clock p. m. 

In King-Ryder Lumber Co. v. Cochran (71 Ark. 55), the plaintiff, 
who was running an edging machine in a lumber mill, discovered a 
defect in the machine in the morning and informed the foreman, who 
told him “to go on and run it until noon, when he’ would have it re- 
paired.” The court treated this as a promise to repair at a definite 
time, and it is cited by subsequent authorities as a definite promise. 
Otherwise the case is not in point. 

In the case before us, we are of the opinion that the promise to 
repair was not general, but specific, as to time of performance. The 
time when the promise to repair should have been fulfilled is too clear 
for reasonable controversy. There was no need of submitting that 
question to the jury, or any other question bearing upon the subject. 

In discussing the further questions involved it should be noted 
that in this case: (1). The promise to repair, made after the work was 
begun, was definite as to the time of performance. (2). The accident 
did not occur between the time of the making of the promise and 
before the end of the period fixed for its fulfillment. (3). The injury 
was subsequent to (a) the complaint, (b) the promise, (c) the agreed 
time of performance, and (d) the master’s default. In resuming work 
under these circumstances, was the risk the servant’s or the master’s? 

The two recent cases in the Supreme court [Dowd v. Erie R. R. 
Co., 41 Vroom (70 N. J. L.), 451, and Dunkerley v. Webendorfer Ma- 
chine Co., 42 Vroom (71 N. J. L.), 60] have not heretofore been before 
this court. In both the master’s agreement was indefinite as to the time 
when the repair was to be made. In the Dowd case, the promise was 
to have it attended to “as soon as he could.” In the Dunkerley case, 
the agreement was to remedy the fault “at the first opportunity.” 

In the Dowd case, Mr. Justice Swayze states the law to be as fol- 
lows: “The rule that the servant assumes not only the ordinary risks 
incident to the employment, but also such special features of danger 

as are plain and obvious, and also such as he would discover by the 
exercise of ordinary care for his personal safety, is well established in 
this State.” (Citing cases). “The servant assumes, as well, those risks 
which arise or become known to him during the service as those in 
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contemplation at the original hiring. Dillenberger v. Weingartner, 35 
Vroom, 292 (Court of Errors and Appeals, 1899). ‘To the rule that the 
servant assumes the obvious risks of the employment, an exception is 
made where the master has promised to amend the defect or to make 
the place safe, and the servant continues the work in reliance upon the 
promise.” * * * * “The master is exempted from liability in the 
case of obvious risks for the reason that the servant, by continuing in 
the employment with knowledge of the danger, evinces a willingness to 
incur the risk, and upon the principle volenti non fit injuria. But when 
the servant shows that he relied upon a promise made to him to remedy 
the defect, he negatives the inference of willingness to incur the risk. In 
such a case this inference can only be drawn when the servant continues 
the work, although the promise is not performed within a reasonable 
time.” [41 Vroom (70 N. J. L.), 451, at p. 455.) 

We are referred to the decision of the Supreme court of the state of 
New York, in Rice v. Eureka Paper Co. (70 App. Div. 336), as the lead- 
ing authority for the insistment that the Dowd case should not be 
approved by this court. The answer to this argument and the citation in 
its support is twofold. In the first place, the decision of the New York 
Supreme court in the Rice case is not in conflict with the Dowd case. 
In the Dowd case, the promise to repair was indefinite as to time of per- 
formance by the master. The court construed it to be a general promise. 
In the Rice case, the New York Supreme court construed the promise 
to repair as specific and based its conclusion upon that construction of 
the promise (70 App. Div., at p. 342 et seq). It held that, in a case where 
the promise was to repair at a definite time, the risk in the interim, 
between the time of the making of the promise and the time set for its 
performance, was that of the servant and not of the master (Id. p 356). 

In the second place, the Court of Appeals of New York reversed the 
Supreme court (Rice v. Eureka Paper Co., 174 N. Y. 385; reversing 70 
App. div. 336). The Court of Appeals overruled the holding below as to 
the character of the promise to repair, declared that it was not specific as 
to time of performance (Id. at p. 397), construed it as a promise to repair 
generally, indefinite as to the time of its performance (Id. 398), and, pro- 
ceeding upon that construction, established the law of that state in har- 
mony with the doctrine of the Dowd case. 

The doctrine of the Dowd case is supported by the authorities cited 
by Mr. Justice Swayze, by the decision of the Court of Appeals of New 
York in the Rice case, by the eminent text writers and the leading cases 
ably marshaled in the opinion therein and, in addition, by the following 
authorities: Ray v. Diamond State Steel Co., 2 Penne. (Del.), 525; Boyd 
v. Blumenthal, 3 Penne. (Del), 564; Belair v. Chicago, etc. R. R. Co., 48 
Iowa, 662; Buehner v. Creamery Package Mfg. Co., 124 Iowa, 445; Fos- 
ter v. Chicago, etc. R. R. Co., 127 Iowa, 84; Brown v. Levy, 108 Ky., 163; 
Taylor v. Nevada, etc. R. R. Co., 26 Nev., 415; Pleasants v. Raleigh, etc. 
R. R. Co., 95 N. C., 195; Barney Dumping Boat Co. v. Clark, 112 Fed. 
— A.), 921; Labatt’s “Master and Servant,” Vol. I., p. 1209, Sec. 
427 (b). 
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_ _ The rule of the Dowd case is so generally recognized as a part of the 
jurisprudence of this country and is so strongly supported by reason and 
Justice as to justify its adoption. We accordingly approve the decision of 
the Supreme court of this state in Dowd v. Erie R. R. Co. [41 Vroom 
(70 N. J. L.) 451]. 

The approval of Dunkerley vy. Webendorfer Machine Co. [42 
Vroom (71 N. J. L.) 60] follows as a matter of course. 

Thus far we have dealt with those cases where the master’s promise 
to repair was general and not specific as to time or performance. We 
come now to consider the application of the rule to those cases where, as 
in this case, the time of performance is definitely fixed by the agreement 
of the parties. The authorities where the promise has been of this char- 
acter are comparatively few. 

__ Two questions arise in a case where the promise to perform is defi- 
nite: 

First. Is the ad interim risk between the making of the promise and 
the termination of the period fixed therein for its performance the mas- 
ter’s or the servant’s? 

It has been held by authorities of repute that during the interim the 
servant assumes the risk, on the ground that before the time definitely 
agreed upon for the making of the repairs he can have had no expecta- 
tion that such repairs would meanwhile be made, and therefore cannot, 
in the interim, have continued his service because of such expectation. 
Standard Oil Co. v. Helmick (148 Ind. 457), and Rice v. Eureka Paper 
Co. (70 App. Div. 336, N. Y. Supreme court) are generally cited in sup- 
port of this theory. These decisions are dependent upon facts and sup- 
ported by principles not involved here. Their conclusions are reached by 
divergent and not harmonious lines of reasoning. The Supreme court 
of Indiana subsequently, in the Potter case (post), disavowed the doc- 
trine of the Helmick case. The Rice case was reversed by the Court of 
Appeals of New York, although upon another point. We do not agree 
with the rule in support of which these cases are cited, and decline to 
adopt it. 

It has also been held, and with better reason, that, as in the case of 
a general promise, carrying with it an implication of performance within 
a reasonable time, so also in the case of a promise to remedy a defect at a 
definite and agreed time, the master eo instante assumes the risk from 
the time of the making of the promise up to and including the expiration 
of the time specified for its fulfillment. (Louisville Hotel Co. v. Kalten- 
brun, 80 S.W. (Ky.), 1168; upon application for rehearing, 82 S.W. (Ky.), 
378; King-Rvyder Lumber Co. v. Cochran, 71 Ark., 55; Anderson v. Sero- 
pian, 147 Cal., 201; McFarlan Carriage Co. v. Potter, 153 Ind., 107, at p. 
114; overruling (at p. 116) on this point Standard Oil Co. v. Helmick 
(supra). The rule that a promise to repair made by the master, acted 
upon by the servant, creates an assumption of risk by the master, begin- 
ning instanter upon the making of the promise and continuing there- 
after to the end of the period named for the repair, is supported by sound 
reason, by the weight of authority, and is in accord with the reasoning of 
the Dowd case. 

Second. At whose risk does the servant continue his work after 
the lapse of the time specified for the making of the repair and after the 
master has obviously defaulted in the performance of such promise? 
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Upon this point we are referred to the following cases: Louisville 
Hotel Co. v. Kaltenbrun (Ct. of App. of Ky., 1904), 80 S. W. Rep., 1163; 
Eureka Co. v. Bass, 81 Ala., 200 (1886); Trotter v. Chattanooga Furni- 
ture Co., 101 Tenn., 257 (1898). 

The facts in the Louisville Hotel case differ from those in the case 
at bar, since the injury there occurred between the making of the 
promise and the time set for its performance. That case does not 
decide that the master’s assumption of risk terminates with the time set 
for the performance of the promise, which is the question before us. 
The case goes no further than to hold that upon the making of the 
promise the master instanter assumes the risk and is responsible for 
an injury occurring between the time of the making of the promise 
and the time appointed for its fulfillment. ; 

In the Bass case the complaint of the servant was of a defective 
fuse, and the master promised “to get other fuse” and told him to “do 
the best he could with what he had.” The court treated this as a general 
promise involving the question of a reasonable time, but in arriving 
at its conclusion it used the following language pertinent to the question 
before us: “The injury, in other words, must have occurred within 
the time at which the defects were promised to be removed. If the 
employee continues to expose himself to the danger by remaining in 
the service longer than this, he does so in face of the fact that the 


promise of the employer is violated, and that he has no reasonable 
expectation of its fulfillment. He can no longer, therefore, rely upon 
the promise, and must know that his continuance in service under such 
circumstances is equally as hazardous and hopeless of remedy as if no 


assurance or promise had ever been made. A promise already broken 
can afford no reasonable guaranty of the fulfillment of any expectation 


based on its disappointed assurances.” 

In the recent case of Gunning System v. Lapointe (212 IIl., 274, 
1904), there is also a dictum—dictum because the promise in the case 
was a general one—that “if the promise is to repair by a fixed time, 
then, after the expiration of the time fixed, the servant assumes the 
risk from the defects complained of.” 

Trotter v. Chattanooga Furniture Co. is the only one of the three 
cases cited which is in point. In that case the promise was definite to 
repair “in the morning.” The promise was not kept, but the servant 
continued his work and the injury occurred ten days after the time set 
for the performance of the promise. The court held that the servant 
had reassumed the risk, citing in support of its decision the Bass case, 
relying upon the language of that case already quoted. In the Trotter 
case the court, affirming the judgment below non-suiting the plaintiff, 
said: “We do not think it would have been proper, in this case, to 
have submitted to the jury the question as to what was reasonable time. 
The promise fixed the time.” 

A well reasoned authority in point is the decision of the Supreme 
court of Wisconsin (1901) in Albrecht v. Chicago & Northwestern Rail- 
way Co. (108 Wis., 530). In that case a locomotive fireman was ordered 
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about five o’clock in the afternoon to go on a trip, which was subse- 
quently made at ten o'clock p. m. At 7.15 p. m. he went on board the 
engine and performed various duties. At eight o’clock p. m. he com- 
plained to the engineer of the absence of a shield over the glass indi- 
cating the oil supply, stating that he had searched for the shield and 
failed to find it, adding, “You must get a shield for this lubricator;” to 
which the engineer replied, “All right, I will get one.” The engineer 
did not keep his promise. The fireman was in and about the cab from 
eight o’clock to ten o’clock p. m., and then went on the trip in spite 
of the fact that the engineer had not kept his promise and although the 
fireman saw that the shield was not in its place. At one o’clock in the 
morning the glass burst and he was injured by reason of the absence 
of the shield. 

The court below held the engineer’s undertaking to be a general 
promise and left it to the jury to determine the question of reasonable 
time. The Supreme court, reversing the holding below, construed the 
promise made at eight o'clock p. m. to be a promise on the part of 
the engineer to furnish the shield before the trip was made at ten 
o’clock p. m., and held the promise to be definite as’ to time of per- 
formance and that there was no question to be submitted to the jury, 
saying: ‘When the time expired for the engineer to redeem his prom- 


ise, under the circumstances indicated, respondent was no longer pro- 
tected thereby in his right to hold defendant responsible for the conse- 
quences of the danger. * * * * “In proceeding thereafter in the 
defendant’s service he voluntarily assumed the risk of which he had com- 
plained as a part of his contract of employment, and is remediless for 


what followed.” 

We agree with Mr. Labatt, in his recent work on “Master and 
Servant,” that “the only rational view seems to be that, as soon as the 
period contemplated for the removal of the dangerous conditions termi- 
nated, the servant’s position is precisely what it would have been if no 
promise had been given; that is to say, he reassumes the risk.” (Vol. 1, 
p. 1204, Sec. 425.) 

Upon the point of the termination of the master’s liability, Mr. Jus- 
tice Swayze, in the Dowd case, says: “The failure to perform the prom- 
ise” (to repair “as soon as he could”) “within a reasonable time indicates 
that it will not be performed, and the continuance in the work thereafter 
justifies the inference that the servant did not rely upon performance of 
the promise, but was willing to take the risk. He is, therefore, in such 
case, held to have assumed the risk, notwithstanding the promise.” [41 
Vroom (70 N.J.L.) at p. 456]. 

This proposition relating to a general promise is supported by the 
following authorities: Eureka Co. v. Bass, 81 Ala., 200; Ill. Steel Co. v. 
Mann, 170 Ill., 200; Gunning System v. Lapointe, 212 Il, 274; Burns v. 
Windfall Mfg. Co., 146 Ind., 261; Breckinridge Co. v. Hicks, 94 Ky., 362; 
Stalzer v. Packing Co., 84 Mo. App., 565; Gulf, etc., R.R. Co. v. Brent- 
ford, 79 Texas, 619; Stephenson v. Duncan, 78 Wis., 404; Corcoran v. 
Milwaukee Gas Light Co., 81 Wis., 191; Ferriss v. Berlin Machine 
Works, 90 Wis., 541. 
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Similarly, where the agreement as to the time of performance is by 
the parties clearly defined, the failure to perform the promise within the 
agreed time indicates that it will not be performed; and a continuance of 
the work thereafter justifies the inference that the servant no longer 
relied upon the performance of the promise, but was willing to take 
the risk. In such case, also, the servant must be held, where there is a 
manifest breach of the agreement to repair, to have reassumed the risk 
at the expiration of the time fixed for the performance of the master's 
promise. 

The principle applicable to both classes of cases is that, when the 
time appointed for the removal of the conditions giving rise to the danger 
expires, whether that period be expressly or impliedly fixed, the servant's 
relation to the master is precisely-the same as if no promise had been 
made. He is relegated back to his original position and reassumes the 
risk. After the master has manifestly defaulted in his promise to repair, 
the servant resumes work with no existing contract on the part of the 
master to assume the risk, and therefore continues at his (the servant’s) 
risk. 

In the present case, where the promise was to repair the defect at a 
specified time and where the master had manifestly failed to make the re- 
pair within the time specified, the servant in resuming work thereafter 
brought himself again within the original rule, and assumed not only 
such special features of danger as were plain and obvious, but such as he 
would discover by the exercise of ordinary care for his personal safety. 

The conclusions which we have reached negative the proposition 
that whenever it is proved that a promise to repair was made and acted 
upon the case is prima facie for the jury. The master in the making of 
the promise, and the servant acting upon it, fix their mutual relation. 

Where the promise to make the repair is indefinite or inferential as 
to the time of the performance, there may arise a question for the jury of 
reasonable time—on the part of the master for performance, and conse- 
quently on the part of the servant for continuing to incur the risk in the 
expectation that the master will perform. Where, however, the promise 
is express as to time of performance the rule is otherwise. 

A promise made by the master, acted upon by the servant, to repair 
a specified defect at a definite time thereafter, creates an assumption of 
the risk by the master. This assumption of risk begins forthwith upon 
the making of the promise and continues thereafter and throughout the 
period fixed for the making of the repair; but this undertaking of the 
master terminates and his liability thereunder ceases at the end of that 
period. The termination of the master’s undertaking and the termina- 
tion of the period fixed for repair are identical in point of time. 

In such case, it would be error to submit to the jury any question 
relating thereto which would enable the jury to find, in conflict with the 
terms of the contract, that the responsibility on the part of the master 
still existed after the expiration of the period during which the master 
had agreed to undertake it. As a rule, whether the promise is general or 
definite is a question for the court. It follows, therefore, both on princi- 
ple and by authority, that the non suit below was proper. 

The judgment of the Supreme court is affirmed. 
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(New Jersey Supreme Court, March 5, 1906). 


Statutes—Validity—Eminen t 
domain.—Whether a public law is 
invalid, upon the ground that it 
was approved by the Governor 
after final adjournment of the leg- 
islature, is not to be decided upon 
the stipulation of parties as to the 
facts upon which such claim of in- 
validity is based, 

The act of March 24, 1892 (P. 


in cities of the first class, applies to 
an assessment of damages for the 
taking of land for a public street 
in the city of Newark, and is not 
rendered inapplicable to that city 
by the passage of the General Con- 
demnation act of 1900 (P. L. p. 
79) ; the charter of the city of New- 
ark bringing that municipality 
within the exception contained in 


L. p. 255), providing for perman- the 17th section (page 86) of the 
ent commissioners of assessment later statute. 

Certiorari by the state, on the prosecution of Benjamin Morris, to 
review an assessment for the taking of lands for a public street by the 
city of Newark. : 

Argued November term, 1905, before DIXON, GARRISON, and 
SWAYZE, JJ. 

Messrs. Pitney & Hardin, for prosecutor. 

Mr. Malcolm MacLear for defendant. 

GARRISON, J.: This writ brings up an assessment of the damages 
sustained by the prosecutor by reason of the taking of his lands for a 
public street by the city of Newark. The assessment was made by the 
persons appointed by the mayor of said city to constitute the permanent 
commissioners of assessment provided for by the act of March 24, 1892 
(P. L. p. 255). 

This statute, the prosecutor claims, was not enacted in accordance 
with the requirements of the Constitution touching the approval of bills, 
for the reason that the bill in this case received the approval of the Gov- 
ernor after the final adjournment of the Legislature. The contention is 
that the Constitution of this state confers no power upon the Governor 
after the final adjournment of the Legislature to approve bills left in his 
hands, and hence that such approval does not make them laws. 

The great importance of this question justifies the extended consid- 
eration given to it by counsel, who have treated it as presented for judi- 
cial determination by the fourth reason filed by the prosecutor for the 
reversal of this assessment supported by a stipulation as to an agreed 
state of facts. 

The reason and stipulation thus referred to undoubtedly present the 
constitutional question; but a preliminary inquiry is whether upon such a 
stipulation, which is a mere admission of the parties, this court will 
adjudge that a public statute, prima facie one of the laws of the state, was 
not enacted in compliance with the Constitution, to the end that such 
statute may be declared to be invalid. To this inquiry the case of Free- 
holders of Passaic v. Stevenson, 46 N. J. Law, 173, affords a conclusive 
answer. 

The question in that case was whether the public notice of the inten- 
tion to apply for the passage of a special law had been given in com- 
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pliance with the requirements of the Constitution. In the opinion deliv- 
ered for the Court of Errors and Appeals Mr. Justice Van Syckel said: 
“The publication of an act in the pamphlet laws is prima facie evidence 
that legal notice was given. The only counter evidence in this case is the 
admission of the parties that no notice was given. Courts cannot act 
upon such admissions in determining the constitutionality of statutes.” 

The statement of this judicial rule by the court of last resort, effect- 
ually disposes of the present controversy so far as the constitutionality of 
this enactment is concerned. This result renders it unnecessary to con- 
sider the larger question as to the conclusive effect of the enrollment of 
a statute passed upon in Pangborn v. Young, 32 N. J. Law, 29, and the 
other cases that have since followed it. 

With respect to the questions of statutory construction presented by 
the reasons, the prosecutor contends, in the first place, that the word 
“assessment,” in the title of the act of 1892, means ascertainment of ben- 
efits only, and hence is not broad enough to support the enactment 
authorizing the assessment of damages as well as benefits. We see no 
reason why this purely arbitrary distinction should be made for the pur- 
pose of frustrating the plain object of the act. 

A further contention is that the act of March 24, 1892, has been 
repealed by the general condemnation act of 1900 (page 79) and is not 
saved as to the city of Newark by the seventeenth section (page 86) of 
that act, which excepts from the practice prescribed by it the taking of 
land for a public improvement where the award for damages is author- 
ized by statute to be offset by benefits. Two points are made in support 
of this contention: (1) That it is the practice only, and not the proce- 
dure, that is excepted by this section; and (2) that the present assess- 
ment is for damages alone. As to the first point, we think “‘practice’”’ was 
used by the Legislature as synonymous with procedure, and hence 
includes the tribunal as well as the conduct of matters before it. As to 
the other point, our conclusion is that the exception deals wiih statutory 
classes and not with individual cases, and hence is satisfied by the statu- 
tory authority to offset benefits against damages contained in the charter 
of the defendant. Manufacturers’ Land & Improvement Company v. 
Camden (N. J. Sup.) 50 Atl. 1. 

It is, however, further claimed that the seventeenth section of the 
general condemnation act of 1900 is itself constitutional, in that the 
classification upon which its proviso rests, namely the authority to offset 
benefts against damages, is not based upon identical provisions to this 
end in the charters of the several cities that constitute the excepted 
group. This contention is not tenable. The end to which the several 
charter provisions tend is identical, namely, the authority to offset ben- 
efits against damages, which is the substantial feature of the classifica- 
tion; hence, if the proviso of the seventeenth section exclude no city 
whose charter contains this grant, it is general both in form and effect, 
notwithstanding the details of procedure by which this end is attained 
may be variant. 

Finding no illegality in this assessment for any of the reasons urged, 
the report of the commissioners is in all respects affirmed, with costs.— 
From 62 Atlantic Reporter, 1008, 
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RESOLUTIONS ON JUSTICE DIXON 


BY THE HUDSON BAR. 


WHEREAS, Jonathan Dixon, a 
Justice of the Supreme court for 
thirty-one years, died on the 
twenty-first day of May, 1906, in 
his sixty-seventh year: 
Resolved, That in the death of 

Justice Dixon an irreparable loss 
has occurred to the bench, the bar 
and the community. He was a 
practitioner of great skill, a learn- 
ed and wise counselor, and a ripe 
jurist. He served the state in the 
high position which he filled in a 
way worthy of the best traditions. 
His eminence having been attained 
solely by reason of his merits, 
his character will always remain 
an example for emulation. Faith- 
ful to every trust, loved by his fam- 
ily and friends, revered by the citi- 
zens of the state, his living pres- 
ence has departed, but the good 
effect of his having lived will not 
and cannot perish. 

Be it Further Resolved, That the 
Bar Association of Hudson county 
hereby express its profound feel- 
ing of loss at his death, and its ac- 
tive and sincere sympathy with 
those who loved him. 

3e it Further Resolved, That 
this Association attend the funeral 
in a body, and that the secretary 
be instructed to send a copy of 
these resolutions to the family of 
the deceased. 

Lindley M. Garrison, 

John Griffen, 

William Brinkerhoff, 

Gilbert Collins, 

George T. Werts, 

James B. Vredenburgh, 

William A. Lewis, 

Commnittee. 

Entered June 4, 1906. 


BY THE PASSAIC BAR. 


Jonathan Dixon, for twenty- 
eight years judge of the Circuit 
court of this county, has just pass- 
ed away. The bar of the county 
of Passaic desires to pay to his 
memory its tribute of affection and 
admiration. 

Judge Dixon came to this cir- 
cuit in 1875 as a young man under 
thirty-six. He came with the fame 
of a brilliant advocate, worthily 
won in contests with the great 
leaders of the bar of the state. The 
most distinguished members of our 
bar at the time cheerfully paid their 
warm tribute to him as a master of 
the law. He sprang at once into 
high public esteem, that continued 
undiminished to the end. Indeed, 
his presence was eagerly sought at 
every great popular function, 
where the spell of his golden 
tongue charmed every ear. 

To the young members of the 
bar he was ever gracious, and he 
listened as patiently to them as to 
the oldest advocate. They never 
can forget what a_ splendid 
school his court was for the prac- 
tice of the law. No man left the 
court without being fully heard. 
His learning in the law was pro- 
found, and was only equalled by 
his unwearied patience. He went 
to the very roots of the law. His 
mental grasp was wide and com- 
prehensive, and at the close of a 
trial every salient fact was fixed in 
his orderly mind for immediate 
use. His clear enunciation of the 
law would stand the test of the 
most careful review. 

He was the incarnation of judi- 
cial dignity, and in ‘his conduct of 
business order and decorum were 
as things of course. He so im- 
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pressed himself upon the Bar as to 
make his spirit largely their own. 
His demeanor was always calm, 
but beneath a grave exterior there 
beat a warm and generous heart. 

He had an exalted view of the 
responsibility of his great office. In 
his farewell to this bar, when he 
removed to another circuit, he said, 
with great truth, that he had never 
consciously departed from the 
strict line of right as God had 
given him to see the right. His 
logic was merciless. His nature 
was sensible and emotional, but 
these qualities were regulated by 
an unbending will. At his home, 
on the street, in the club, he was 
the soul of good-fellowship and the 
prince of wits. 

He was of undaunted courage 
and of untiring industry; a shield 
to the innocent and a curb to the 
strong. His deportment was ever 
modest, and no words fell from his 
lips in all the long period of time 
that he served here to show that 
he was unduly conscious of his 
great gifts. He ruled his court so 
gently, but withal so firmly, that 
the boldest advocate never took a 
single liberty with him. He stood 
so high in their regard that no one 
would risk his displeasure. His 
greatness shone conspicuously at 
nisi prius. His charges to juries 
were models of their kind. They 
were pronounced, as a rule, with- 
out a single note. They had a di- 
rect and controlling force over the 
case in hand. The law was stated 
in the simplest way, but it was all 
so clear that the dullest juror could 
readily understand. His spoken 
word was grace itself. 

A great judge has gone from the 
earth, but his memory remains to 
direct and inspire us to follow 
along the paths he so easily trod. 
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HONORING THE JURIST. 


On June 19, at the opening of 
the June term of the New Jersey 
Court of Errors and Appeals, the 
Court and Bar paid tributes to the 
memory of the late Supreme Court 
Justice Jonathan Dixon. Lawyers 
from all sections of the state as- 
sembled to honor the dead jurist. 
The Court of Errors and Appeals, 
including all the justices of the Su- 
preme court, took their seats on 
the bench. 

As a special honor to the late 
Justice Dixon, all the Vice Chan- 
cellors had been invited to be pres- 
ent. Those who attended were 
Vice Chancellors Pitney, Bergen 
and Emery. There were also pres- 
ent the following members of the 
family of the late Justice Dixon: 
Mrs. Dixon, his widow; Mrs. M. 
F. Ross and Mrs. James Crowell, 
his daughters; Mr. and Mrs. War- 
ren Dixon, son and daughter-in- 
law, respectively. 

Attorney General McCarter, 
chairman of the Bar committee ap- 
pointed by the Supreme court, 
made a few fitting remarks. He 
said that former Justice Gilbert 
Collins, the lifelong friend of the 
late justice, would read the resolu- 
tions which had been prepared by 
the committee. 

The resolutions paid a high trib- 
ute to Justice Dixon. 

Following this, Richard V. Lind- 
abury, a member of the commit- 
tee, also rendered a eulogy. 

Chancellor Magie then stated 
that Justice Garrison would make 
the response for the associates of 
the late Justice Dixon. 

Justice Garrison then read a 
memorial. Justice Garrison said 
that the acumen of the late Justice 
Dixon was the founder of his as- 
sociates on the bench and their 
chief reliance. He emphasized the 
striking personality of Justice Dix- 
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on, and spoke of the unusual talent 
he had for resolving a legal ques- 
tion into its elements and render- 
ing a decision thereon. Justice 
Dixon, he said, was a great logi- 
cian, and was noted for his zeal for 
the right as he saw it. Justice Gar- 
rison said further that one of the 
chief characteristics also displayed 
by Justice Dixon was his decision 
in the administration of his office. 
He had a constant habit of looking 
at the principle of every question 
and then quickly and unerringly 
deciding it. Continuing he said 
that until Justice Dixon had spok- 
en the last word had not been 
heard. 

Chief Justice Gummere moved 
that the resolution and the ad- 
dresses be spread upon the min- 
utes and published in the official 
reports. The motion was adopted. 





THE PORTRAIT. 


We are glad to present to our 
readers in this number an admir- 
able portrait of the late Mr. Justice 
Dixon, one of the last for which he 
sat. The members of the Bar will 
very generally recognize it as a 
most striking likeness of the dis- 
tinguished jurist. 


N. J. BAR EXAMINATIONS, JUNE 
TERM. 
ATTORNEYS’ QUESTIONS. 

1. It appearing that certain mar- 
riages had been celebrated by per- 
sons in the ministry who were not 
empowered by the State law to 
perform that ceremony, and that 
these marriages were invalid, the 
legislature passed an act declar- 
ing all such marriages valid. This 
act is assailed as an attempted ex- 
ercise by the legislature of the ju- 
dicial power. Is the act valid? 

2. A and B were partners. They 
purchased, with partnership funds 
and for partnership purposes, and 
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became seized of an estate in fee. 
A was a married man. Is his 
wife entitled to dower in this es- 
tate? 

3. B, a married woman, was en- 
dowed of an estate in fee of which 
her husband was seized. She se- 


cured a decree of divorce for de- 
What effect, if any, had 
her right of 


sertion. 
this decree 
dower? 

4. A was ill and had been ad- 
vised by his physician that he could 
not recover. In contemplation of 
death he made a gift of his watch 
to B, who took possession of it. 
A recovered from his illness and 
demanded the return of the watch 
by B, who refused to comply with 
the request. A brought replevin 
against B. Can this action be 
maintained? 

5. A loaned a horse to B, with 
an option to purchase him for $500 
cash. B, without notifying A that 
he availed himself of the option or 
making payment to him, sold and 
delivered the horse to C. In whom 
is the title to the horse? 

6. A, being a paper manufac- 
turer, contracted orally with B, a 
newspaper publisher, to manufac- 
ture by special process and deliver 
to him within sixty days, twenty 
tons of paper at $100 per ton. Is 
this contract one required by the 
Statute of Frauds to be evidenced 
by writing? 

7. A offered to sell a picture to 
B. While this offer was open for 
acceptance, A sold the picture to 
C. B, without knowledge of the 
sale, accepted A’s offer within a 
reasonable time. Is there a con- 
tract between A and 1? 

8. A offered certain goods for 
sale at auction. B bid $100. Be- 
fore the auctioneer’s hammer fell, 
B said to him, “I withdraw my 
bid.” Notwithstanding this, no 
one bidding more, the goods were 


upon 
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struck off to B. Was B’s with- 
drawal of his bid effective? 

9. A and B were partners in 
trade, accustomed to borrow mon- 
ey for firm purposes upon the firm 
paper. A gave the firm note to C 
for $1,000, but used the money 
himself so that the firm got no ben- 
efit therefrom. Is the firm liable 
on the note? 

10. A, describing himself as the 
agent of B, agreed to sell to C cer- 
tain goods, which he represented 
to be the property of B. C agreed 
to purchase them. A was not the 
agent of B and the goods were, in 
fact, his own. A tendered the 


goods to C, who refused to accept 
them. Can A maintain an action 
against C? 

11. The holder of a demand 
note sued the endorser alone. At 
the trial, plaintiff offered no evi- 
dence, except proof of the signa- 


tures of the maker and endorser 
and of the amount due on the 
note. Defendant moved for a non- 
suit because there was no evidence 
of consideration, and because the 
maker ought to have been sued 
with the endorser. Should, the 
non-suit be granted? 

12. A will gave all the testator’s 
property, real and personal, to his 
nephew and appointed him execu- 
tor. He proved the will and quali- 
fied as executor. Then he brought 
ejectment, as devisee, for the land, 
and replevin, as executor, for the 
personalty, against the heir who 
was in possession of both land and 
personalty. May the defendant at- 
tack the validity of the will in either 
of these actions, or is the probate 
conclusive? 

13. In what courts may an exec- 
utor be required to account for the 
moneys of the estate? 

14. A trustee, under a recorded 
will, holding title of land in trust 
with power of sale, conveyed the 
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same, without actual sale, to a third 
person for a nominal consideration. 
What remedies, if any, has the ben- 
eficiary of the trust? 

15. A father managed, during 
his son’s minority, a fund which 
belonged to the son. He spent the 
whole of it, partly in education of 
the son and partly in support of 
the family. Immediately upon the 
son attaining his majority he ex- 
ecuted, at his father’s request, a 
deed of release, without considera- 
tion, discharging the father from 
all liability for the money. Is the 
release a bar to a suit by the son 
against the father, either at law or 
in equity? 

16. A sold, by separate verbal 
contracts, two lots of land in dif- 
ferent towns to X, who paid for 
both in full. X took possession of 
one of the lots. The seller retain- 
ed possession of the other. There 
was no written evidence of the 
sale. The seller refused to make a 
deed. The buyer brought suit for 
specific performance for both lots. 
Can he maintain a suit as to either 
lot? 

17. The land of Jones is on a 
hillside adjoining, but above, the 
land of Hunt. Jones cut a drain 
across his lot so that the rainwater 
flowing down the hillside upon his 
land was collected and all discharg- 
ed at one point on Hunt’s land, 
whereby Hunt’s land was injured. 
Is Jones liable to an action? 

18. A landlord leased a shop to 
a tenant for a term. The floor of 
the shop was out of repair when 
leased. The tenant, by the terms 
of the lease, was to repair it. Is 
the landlord or tenant liable for an 
accident to a customer caused by 
his falling through the defective 
floor? 

19. An owner leased a harvest- 
ing machine to a farmer for three 
years. By the negligence of a rail- 
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way company the machine was 
destroyed in a collision at a rail- 
way crossing. (a) Should the owner 
or the lessee sue; or may both sue 
for the injury? (b) What would be 
the measure of damages in any 
suit brought? 

20. At the suggestion of a work- 
man on A’s farm, an imbecile boy 
took a valuble tool belonging to 
A, from the barn, and carried it, 
in company with the workman, to 
the village. There the boy, at the 
workman’s suggestion and under 
his direction, sold the tool and 
spent the money for the entertain- 
ment of both of them. Is the work- 
man guilty of any crime, and, if 
so, what? 

21. A man died intestate and 
childless, leaving him surviving a 
widow, a brother and three chil- 
dren of a deceased brother. What 
interest has each of his survivors 
(a) In his real estate? (b) In his 
personal estate? 

22. What books of a New Jersey 
corporation are required to be kept 
in this State, where are they to be 
kept and what is the statutory pro- 
vision for their examination by the 
stockholders? 

23. On the trial of A, a baker, for 
the murder of B by shooting, is the 
fact relevant that a person in the 
room with B just before he was 
shot therein, saw a man with a gun 
pass the window and said, “That’s 
the baker?” 

24. Ina suit by an executor, may 
a statement made by him before 
the death of his testator be proven 
as an admission against the estate? 

25. What is a discontinuance? 
How does it differ from a non- 
suit? 

26. A tenant being sued on a 
bond conditioned to perform a cov- 
enant in his lease that at every 
felling of trees he should build a 
fence, pleaded that he had not 
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felled any trees; the plaintiff re- 
plied that the defendant felled two 
acres of trees but built no fence; 
the defendant rejoined that he 
made a fence; the plaintiff moved 
to strike out the rejoinder. Should 
the motion prevail? 

27. Suit was brought on a firm 
note against two of the three mem- 
bers of the partnership. How 
should the defendants take advan- 
tage of the non joinder of the other 
partner ? 

28. A, having taken a convey- 
ance and paid for a farm, filed a 
bill to quiet the title thereto. The 
farm was in possession of a tenant 
of the former owner, who claimed 
under a prior contract of sale from 
that owner. Can the suit be main- 
tained? 

29. Upon what grounds can a 
bill of review be brought? 

30. Is the decree in chancery 
against a defendant for the pay- 
ment of money a lien on his land, 
if the land is not described in the 
bill? 

COUNSELORS’ QUESTIONS. 

1. A was charged with larceny. 
He employed an attorney to de- 
fend him and made a statement to 
him. Before A’s trial, a statute 
was enacted permitting counsel to 
testify in criminal trials to com- 
munications made by clients. On 
A’s trial may the State require A’s 
attorney to testify as to the state- 
ment made to him? 

2. A held an estate to which an 
easement of way was appurtenant. 
He granted the right of way to B, 
but retained the estate to which it 
was appurtenant. What, if any, 
right did B acquire under the 
grant? 

3. May dower (a) inchoate; (b) 
consummate; or (c) assigned, be 
reached under execution on a judg- 
ment against a wife or widow, and, 
if so, how? 
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4. A owning lands in fee sowed 
them with wheat. He died intes- 
tate before the wheat was read 
for harvesting. X was his heir; B 
the administrator of the estate. 
Which of them is entitled to the 
crop? 

5. A loaned a book to B. A re- 
quested its return, but B refused 
to comply with the request. A 
brought an action in replevin 
against B, who set up in defense 
that A was not the owner of the 
book. Can he successfully defend 
the action on this ground? ~ 

6. A had twenty tons of hay in 
his barn. He sold five tons there- 
of to B, who paid the purchase- 
money. The part sold, however, 
had not been in anywise separated 
from the mass or appropriated, 
when on a judgment against A 
question arose as to whether title 
to the part sold had passed to B. 
How would you decide this ques- 
tion? 

7. A wrote B, offering to sell 
him a horse for $200. Upon the 
receipt of this offer B at once mail- 
ed A a letter in which he accepted 
the offer. Before B’s letter reached 
A the two met and A informed B 
that he withdrew his offer. On 
these facts is there a contract be- 
tween A and B? 

8. A, in writing, proposed to sell 
a farm to X for $5,000. X said he 
would give $4,500. A refused this 
offer, and then X said that he was 
willing to give $5,000. A declined 
to adhere to his original proposi- 
tion. X tendered A $5,000 and 
brought an action for specific per- 
formance, setting up these facts. 
A demurred to the bill. Should 
the demurrer be sustained? 

%. A and B were co-partners. 
They employed C as sole salesman 
and agreed to give him 10 per cent. 
of the profits as compensation for 
his services. Did this agreement 
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constitute C a partner as to third 
persons subsequently dealing with 
the firm? 

10. A, on behalf of C, bought 
goods from B. A did not disclose 
his agency. C paid the price to A, 
the agent, before B knew that C 
was principal and A merely agent. 
Can B maintain an action for the 
price against C? 

11. Martin was a payee of a ne- 
gotiable note. He sold it to X and 
endorsed it to his (X’s) order. Af- 
terwards, X sold it, without en- 
dorsement, to Martin. Can Martin 
maintain an action on it against 
the maker? 

12. A testator’s will was in his 
safe in an adjoining room to that 
in which he lay sick. He gave the 
key of the safe to his wife and 
directed her to burn the will. She 
burned it in the room where the 
safe was. Testator did not see the 
will burned, but when his wife told 
him that she had burned it, he ap- 
proved her act. Was the will leg- 
ally revoked? 

13. A recovered a judgment 
against an executor, as such, upon 
a debt of the testator. How should 
A proceed to collect his judgment? 

14. A sold and conveyed his 
farm to X. The sale was procured 
by the fraud of X. A afterwards 
discovered the fraud and notified 
Robson of it, who was then nego- 
tiating to buy the farm from X. 
Robson bought with that notice, 
and afterwards spent large sums 
in improving the farm. A knew of 
these expenditures. More than five 
vears after the sale to Robson he 
brought suit in equity to set aside 
both sales on the ground of that 
fraud and to recover the land. 
Should he succeed? 

15. Plaintiff sued in detinue and 
recovered judgment for a portable 
engine. After declaration filed and 
before judgment in the suit, the de- 
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fendant had sold and delivered the 
engine to X, who paid value and 
had no notice of the suit. May 
plaintiff have execution on that 
judgment for the property in the 
hands of X? 

16. A mortgage being past due 
and unpaid, the mortgagee brought 
an action of ejectment against the 
mortgagor, who was in possession, 
to recover the mortgaged prem- 
ises. May he maintain the action, 
and, if so, on what principle? 

17. The city of X neglected to 
keep a city bridge in repair, where- 
by plaintiff was injured, without 
negligence on his part, in crossing 
it. Plaintiff sued the city for the 
injury. Can he maintain the ac- 
tion? 

18. Will a right of action for 
negligence survive against the ex- 
ecutor of the person who was guil- 
ty of the negligence? 

19. Trespass for breaking and 
Defend- 


entering plaintiff’s field. 
ant pleaded that the public road 
along the field was flooded and im- 
passable, and, therefore, that he 
had passed through the field so far 
as necessary to avoid the flooded 
part of the road, doing no unnec- 


essary damage. Is the plea good? 

20. Has the Supreme court any 
criminal jurisdiction, and, if so, 
what? 

21. Can a married woman make 
a valid lease for years of her land 
without her husband joining there- 
in? 

22. The by-laws of a corporation 
provided that its stock could only 
be transferred on the books of the 
company. B, a stockholder, sold 
his stock and delivered to the buy- 
er his certificate therefor, with his 
duly executed, irrevocable power 
of attorney, to transfer the same, 
endorsed thereon. The buyer did 
not have the stock transferred to 
himself on the books of the com- 
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pany. Subsequently to the sale, 
the sheriff, under an execution 
against B, went to the office of the 
company and levied on the stock 
standing in B’s name. Will the 
sheriff's levy hold against the buy- 
er from B? 

23. May counsel ask leading 
questions of his own witness in any 
case; and, if so, in what circum- 
stances? 

24. In a suit against a marine 
insurance company for the loss of 
an insured vessel, the plaintiff 
proved that the vessel went to sea, 
that after a reasonable time no tid- 
ings of her had been received and 
that her loss had been rumored. 
The defendant moved to non-suit 
because there was no proof of the 
vessel’s loss. Should the non-suit 
be granted? 

25. In a suit against a turnpike 
company for damages sustained by 
reason of its road being out of re- 
pair, the defendant demurred be- 
cause the declaration did not al- 
lege that the plaintiff had paid or 
tendered toll for the use of the 
road before the accident. Should 
the demurrer be sustained? 

26. A declaration alleged that 
the plaintiff was on the passenger 
car of the defendant and thereby 
it became the duty of the defend- 
ant to use due and proper care to 
safely carry the plaintiff and that 
it failed to do so, whereby the 
plaintiff was injured. The defend- 
ant demurred on the ground that 
the declaration did not show how 
the duty arose. For whom should 
judgment be? 

27. In an action in the Supreme 
court, on contract, the time for 
defendant to plead expired. One 
year thereafter, no plea having 
been filed, the plaintiff entered 
judgment by default. The defend- 
ant moved to set aside the judg- 
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ment as irregular. Should the mo- 
tion prevail? 

28. A bill in chancery was filed 
for the construction of a will at- 
tempting to dispose of land. The 
question was whether the devisees’ 
attempted disposition was effective. 
The devisees were parties, but the 
heirs were not. A demurrer for 
want of parties was filed. Should 
it be sustained? 

29. To a bill in equity which al- 
leged that the complainant had 
title, without setting out how he 
acquired it, the defendant de- 
murred generally for want of 
equity. Under the demurrer, can 
he object to the failure of the com- 
plainant to set out his title? 

30. In a bill to foreclose a mort- 
gage the holder of another en- 
cumbrance, made a_ defendant, 
came in and answered. The mort- 
gagor subsequently paid the com- 
plainant, but did not settle with 
the answering defendant. The com- 
plainant refused to proceed in the 
suit. What remedy has the an- 
swering defendant? 


ADMISSIONS TO N. J. BAR. 


The following were the admis- 
sions as attorneys and counselors 
at the June term of the Supreme 
court: 

ATTORNEYS. 

John F. X. Ries, Atlantic City; 
David M. Bowen, Bridgeton; Mark 
R. Sooy, Burlington; Cyrus D. 
Marter, George B. Evans and Wil- 
liam E. Decker, Camden; Albert 
K. Condict, Byard W. Bennett and 
August Roche, Jr., East Orange; 
J. Roy Oliver, Elizabethport; Ar- 
thur Van Buskirk, Hackensack; 
Edward J. D. Stover, Hoboken; 
W. Dougal Herr, Arthur G. Dear, 
Samuel Heyman, Jersey City; 
Warren L. Jocobus, Mortimer 
Lowy, Corwin Flowell, Newark; 
Louis VanBlarcom, Newton; 
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Nicholas R. Cowenhoven, New 
Brunswick; Albridge C. Smith, Jr., 
Orange; Edward T. Moore, Pas- 
saic; John O. Benson, William L. 
Rogers, Paterson; Arthur Mur- 
phy, Plainfield; William J. Morri- 
son, Jr., Ridgefield Park; Charles 
W. Kappes, Town of Union, and 
Hobart L. Benedict, Union, Union 
county. 
COUNSELORS. 

Clarence L. Goldenberg, Atlan- 
tic City; Franklin W. Fort, Robert 
D. Reynolds, East Orange; John 
J. Stamler, Elizabeth; L. A. Camp- 
bell, Hackensack; George D. Hen- 
drickson, Clarence Kelsey, Jersey 
City; Edgar W. Hunt, Lambert- 
ville; Paul G. Roder, John A. Mc- 
Fadden, Joseph Kahrs, Louis J. 
3eers, George W. Hagney, Charles 
W. Mason, Joseph H. Callaghan, 
Jacob Fischel and Harry Kalisch, 
Newark: Holmes V. M. Dennis, 
Jr., New Brunswick, and Josiah 
Stryker, Trenton. 

JUDGE ATWATER. 





The foreman has appointed for- 
mer Judge of the District court, 
Edward S. Atwater, of Elizabeth, 
as Judge of the Common Pleas of 
Union county. It is recognized as 
an admirable appointment. 


ESTABLISHED HIS CHARACTER. 


An Irishman was charged with 
a petty offense. 

“Have you any one in court who 
will vouch for your good char- 
acter?” queried the judge. 

“Ves, sorr; there is the chief 
constable yonder,” answered Pat. 

The chief constable was amazed. 
“Why, your honor, I don’t even 
know the man,” he protested. 

“Now, sorr,” broke in Pat. “I 
have lived in the borough for near 
twenty years, and if the chief con- 
stable doesn’t know me yet, isn’t 
that a character for ye?” 
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